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SAMPLE TERM SHEET

FOR REVERSE TRIANGULAR 

STOCK-FOR-STOCK MERGER

INVOLVING  A PUBLICLY-HELD

ACQUIRER AND A PRIVATELY-HELD

TARGET COMPANY

FOR DISCUSSION PURPOSES ONLY
______________________________________________

PROPOSED ACQUISITION OF

PRIVATE CORP.

BY 

PUBLICCO, INC.

______________________________________________
	A. Parties:

	· PublicCo, Inc. (“PublicCo”)

· Private Corp. (“TargetCo”)

· ________, _______, ______, _______ and ______ who collectively hold approximately ___% of the outstanding common stock of TargetCo on a fully-diluted basis (the “Major Stockholders”)

	B. Acquisition of Outstanding TargetCo Equity  Securities: 
	PublicCo would acquire 100% of the outstanding equity securities of TargetCo by means of a reverse triangular merger in which a newly-formed subsidiary of PublicCo would be merged into TargetCo (the “Transaction”).  As a result of the Transaction, TargetCo would become a wholly-owned subsidiary of PublicCo.

	C. Treatment of Outstanding TargetCo Common Stock; Voting Undertakings:
	All outstanding shares of TargetCo common stock would be exchanged for newly-issued shares of PublicCo common stock in the Transaction.  Any repurchase rights applicable to shares of TargetCo common stock would remain in effect after the closing of the Transaction (the “Closing”), and would become rights to repurchase the shares of PublicCo common stock issued in exchange for such shares of TargetCo common stock.  The Major Stockholders would agree to vote their shares of TargetCo stock in favor of the Transaction.

	D. Treatment of Outstanding TargetCo Stock Options:
	All outstanding TargetCo stock options would be assumed by PublicCo in connection with the Transaction and would become options to purchase PublicCo common stock.  The terms of the assumed stock options (including terms relating to vesting) would not change; there would be no acceleration of the vesting of unvested stock options.

	E. Purchase Price:
	The aggregate value of the consideration (including all shares of PublicCo common stock and all options to purchase PublicCo common stock) to be provided by PublicCo to the holders of TargetCo’s outstanding equity securities in the Transaction would be $________.  For purposes of the Transaction, PublicCo common stock would be valued at the average of the closing prices of PublicCo common stock for the 20 consecutive trading days immediately preceding the Closing.

	F. Tax Treatment:
	It is expected that the Transaction would constitute a tax-free reorganization for U.S. Federal income tax purposes.

	G. Securities Law Matters:
	The PublicCo common stock to be issued in the Transaction would be issued in reliance upon the “Regulation D” exemption from the registration requirements of the federal securities laws.  [Registration rights -- to be discussed]

	H. Employment and Noncompetition Agreements:
	Contemporaneously with the execution of the definitive agreement and plan of merger and reorganization relating to the Transaction (the “Definitive Agreement”), certain key executives of TargetCo would enter into employment agreements and noncompetition agreements with TargetCo and PublicCo, which would go into effect as of the Closing.  Pursuant to these agreements, each key executive would:

· agree to continue his employment with TargetCo for a period of _______ years following the Closing; and

· agree that, during the ____-year period following the Closing, he will not (directly or indirectly) participate in, engage in or hold any interest in, or otherwise deal or become associated with, any business that is competitive with TargetCo’s business.

	I. Representations, Warranties, Indemnities and Other Provisions:
	In the Definitive Agreement, TargetCo and the Major Stockholders would make customary representations and warranties (which would survive the Closing) and would provide customary indemnities relating to the business, financial condition, contracts, liabilities, employees and prospects of TargetCo.  A portion of the consideration to be provided by PublicCo in the Transaction would be held in escrow to secure PublicCo’s rights of indemnity.  The Definitive Agreement would also contain customary covenants, closing conditions and other provisions.

	J. Transaction Expenses:
	All legal fees and other expenses incurred on behalf of TargetCo in connection with the Transaction would be borne by the Major Stockholders.

	K. Confidentiality:
	The parties would agree to keep confidential the existence, status and terms of their negotiations and agreements regarding the Transaction.  If PublicCo so elects, the parties would make a joint public announcement concerning the Transaction upon the signing of a letter of intent.

	L. “No-Shop” Agreement:
	At the time of the signing of a letter of intent relating to the Transaction, TargetCo and the Major Stockholders would agree not to entertain, solicit or encourage any inquiry or proposal from any third party concerning the acquisition of all or a substantial portion of the business or equity securities of TargetCo.


CAVEAT:
This form is intended only to serve as an example of a hypothetical term sheet.  Every term sheet must be carefully tailored to reflect the specific terms of the transaction to which it relates; accordingly, it may be necessary to make substantial modifications to this form before it can be used in the context of any proposed acquisition transaction.
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